MASS E-MAIL ADVISORY

TO: Voter Registrars

CC:  County Clerks, and District Clerks

We have been getting numerous questions from county voter registrars regarding information that is generated by persons completing juror questionnaire forms, what parts of that information are required to be reported to the county voter registrar, and what the county voter registrar is required to do with the information that is reported.  

We hope that the explanation below will answer those questions.  We are also attaching a one page summary overview information sheet for your use as well.  
 
We begin with a discussion of the model jury summons and questionnaire form.  The Office of Court Administration (OCA) has developed a model for a uniform written jury summons and questionnaire to accompany the written jury summons, which may be found at http://www.courts.state.tx.us/pubs/MJS_Form.pdf. The accompanying instructions may be found here: http://www.courts.state.tx.us/pubs/MJS_Instructions.pdf.  Each county is required to conform its summons to the model developed by OCA and to include the questionnaire with each summons. Sections 62.0132(h) and 62.0142 of the Texas Government Code require the summons and the questionnaire to notify a person that if the person states that the person is not a citizen, the person will no longer be eligible to vote if the person fails to provide proof of citizenship. Section 62.0142 requires the questionnaire to notify a person that if he or she claims a disqualification from jury service based on lack of residence, he or she may no longer be eligible to vote in the county.
 
The model form developed by OCA allows a person to claim a disqualification by signing a statement and returning it to the clerk of court. OCA's form contains the following language, as required by Sections 62.032(h) and 62.0142:  “NOTE: If you claim to be disqualified because you are not a resident of this county, you may become ineligible to vote in this county. If you state that you are not a U.S. citizen, you will no longer be eligible to vote if you fail to provide proof of U.S. citizenship to your county voter registrar.” 
 
MONTHLY REPORTING
Non U.S. Citizens: According to Texas Government Code Section 62.113, the clerk of the court should supply on a monthly basis a list of individuals “excused or disqualified” from jury service because the persons are not citizens of the United States to both the voter registrar of the county and the Secretary of State. Under Election Code, Sections 16.0332 and 18.068, the Secretary of State’s office provides matches from this list to the voter registrar to be examined for possible removal from the voter rolls.
 
Non County Residents: Under Texas Government Code Section 62.114, the clerk of the court should also supply a list of individuals “excused or disqualified” from jury service because the persons are not residents of the county to the voter registrar.  This information is not supplied to the Secretary of State’s office.  The registrar should send individuals identified under this section as registered voters in his/her county a Notice of Address Confirmation and place the voter on Suspense.
 
Please note that you should be receiving the lists described above.  You should not be receiving the qualifications card or a copy of the completed juror questionnaire form.  As a voter registrar, under Sections 62.0132(f) and (g) of the Texas Government Code, you are not authorized to receive a copy of the completed juror questionnaire.  Pursuant to those subsections, the information contained in a written jury summons questionnaire is confidential; the information contained in a completed questionnaire may be disclosed only to: 

• a judge assigned to hear a cause of action in which the respondent to the questionnaire is a potential juror; 

• court personnel; and 

• a litigant and a litigant's attorney in a cause of action in which the respondent to the questionnaire is a potential juror. 

If your county clerk or district clerk is providing you with the summons cards or summons responses in order to fulfill their monthly reporting obligations, these should be returned to the clerk of the court. The clerk should be notified that you will still need the lists as outlined above, as you should not be taking any action on information received from a jury questionnaire.  In addition, the clerk should not disclose to you felon or deceased responses, as there is no legal authorization for this.  
                                                                                        
ANNUAL REPORTING 
On an annual basis, the jury wheel is reconstituted.  The jury wheel is comprised of the Voter Registration list for the county and the DPS list for the county, from which is excluded (under Section 62.001(b) of the Texas Government Code) the names of persons listed on a register of persons “exempt from jury service,” under Sections 62.108 (“over-70” exemption) and 62.109 (exemption for physical or mental impairment or inability to comprehend English) of the Texas Government Code. On an annual basis, the voter registrar is responsible for submitting this information (either by directly entering it into TEAM or through the County Data Website) to the Secretary of State prior to the reconstitution.  I am including the record layout used for this purpose.
 
Sections 62.107 and 62.108 of the Texas Government Code (printed below) provide that the voter registrar will maintain a list of individuals permanently exempted.  It is important to note that the model form does not contain any language referring to or allowing for a permanent exemption due to being over 70 years of age. Section 62.107(c) provides that an individual who is claiming an exemption for being over 70 years of age “may also” request a permanent exemption for this reason by including in the statement filed with the clerk under Subsection 62.107(a) a statement claiming a permanent exemption on the basis of age: Sections 62.107, 62.108(a) & (b)(2).  It is this supplementary statement filed with the clerk requesting permanent exemption due to age that must be copied and sent to the voter registrar, and NOT the entire jury summons and questionnaire.  As noted above and on the model form itself, the potential juror’s answers on the questionnaire are “CONFIDENTIAL and may be disclosed only to the judge, court personnel, the litigant, and the litigant’s attorney.”

In addition, an individual may file by mail or in person with the voter registrar a signed statement affirming the person’s age and requesting a permanent exemption.  Texas Government Code Section 62.108(b) (1).  Even if a person claims an over-70 exemption, he or she may rescind it.  Texas Government Code Section 62.108(e).

Section 62.109 of the Texas Government Code (also printed below) contemplates that the voter registrar will also maintain the information for individuals in which a judge of a district court by order has permanently or for a specified period exempted the person from service as a juror in all the county and district courts in the county due to physical or mental impairment or an inability to comprehend or communicate in the English language that makes it impossible or very difficult for the person to serve on a jury.

 

The name of a person on the register of persons permanently or temporarily exempt from jury service may not be placed in the jury wheel or otherwise used in preparing the record of names from which a jury is selected (Texas Government Code § 62.107(b), § 62.108(d) and § 62.109(d)).  Section 62.001(b) of the Texas Government Code, relating to reconstitution of the jury wheel, states that the names of persons listed on a register of persons exempt from jury may not be placed in the jury wheel.  This is repeated in Section 62.011(b)(2) of the Texas Government Code relating to an electronic or mechanical jury wheel method of selection.  
 
However, even as early as 1971 when the jury wheel consisted of cards on which names where handwritten and was an actual wheel in which the cards could be tumbled, the jury wheel was reconstituted once a year.  See http://www.lrl.state.tx.us/scanned/sessionLaws/62-0/SB_369_CH_905.pdf.  There is nothing to indicate that the jury wheel had to be “reconstituted” periodically during the year to remove persons who had been exempted from service after the annual reconstitution of the jury wheel. Section 62.109(h) provides that the name and address of a person exempted from jury service under that section shall be added to or deleted from the jury list “at any time permitted by law and when the names and addresses of eligible jurors are regularly deleted or added to the list or register.”
 
What happens when a person’s name is properly placed in the jury wheel, but during the year the person becomes eligible to claim the over-70 exemption, claims it, but the person’s name remains in the jury wheel because the time to reconstitute the wheel has not arrived?
 
This is a question I suggest the clerk of the court address to the Office of Court Administration.  I don’t know if it recommends that when a panel is drawn, the clerk of the court reviews all the names before sending a summons to ensure that there is not a recent “exemptee” among the names.  I don’t know if it recommends that the summonses go out, and if a person asserts a permanent over-70 exemption, that it should be granted.  I only know that from the perspective of a voter registrar’s responsibilities, they are required to report that information to the Secretary of State with their annual exemption file.  
 
If the clerk of the court or the voter registrar notes the exemption status in TEAM, then these records are automatically removed as part of the next jury wheel reconstitution.  Otherwise, these records need to be submitted on an annual basis through the County Data Website. 
One thing I wanted to note, however, is that under Section 62.107 of the Texas Government Code, “A person may also claim an exemption from jury service under Section 62.106 by filing with the sheriff, voter registrar, or district or county clerk of the county of the person's residence a sworn statement that sets forth the ground of and claims the exemption.  The name of a person who claims an exemption by filing the sworn statement may not be placed in the jury wheel for the ensuing year.  Neither Texas Government Code nor Texas Election Code requires exemptions listed under Texas Government Code 62.106 to be reported to the Secretary of State for removal from the jury wheel during the annual reconstitution.  If this information is reported, however, the reconstituted wheel will not include these individuals.  If this information is not reported to the Secretary of State, then the county will need to ensure that individuals qualifying for these exemptions are removed from the jury wheel for the ensuing year, in accordance with Texas Government Code.
 
Question and Answers
Question: When obtaining a jury pool for an upcoming case, the clerk of the court requests that the voter registrar pulls this list and provides this information to them.  Should I (as the voter registrar) be doing this?
ANSWER: No.  Chapter 62 of the Texas Government Code expressly states that the County Clerk and the sheriff of the county are responsible for drawing names for jury lists for a county court, and the district clerk and sheriff for a justice court, county court at law, or district court. (62.004).  If this is done through an electronic or mechanical method of selection (such as TEAM), then Section 62.011(b)(4) of the Texas Government Code requires that the plan designate the district clerk as the officer in charge of the selection process and define his/her duties.
 
Question: My district or county clerk is notifying me of individuals that are exempted from jury service due to felony convictions or deceased.  How do I handle this information? (Please note that this specifically refers to information received from jury questionnaires and is not referring to an abstract of death nor an abstract of final felony conviction as outlined in Texas Election Code 16.031.)  
ANSWER: The clerk of the court has no legal grounds to send this information to you.  As a result, we would recommend returning this information to the clerk and/or requesting that this information no longer be forwarded.  You should not take any action on information received in this manner.
 
Question: The clerk of the court sends me a single list of individuals claiming exemption because they are either not a U.S. Citizen or they are not a resident of the county.  They do not differentiate between the two, so I am not certain whether I should be investigating the voter or placing the voter on suspense.  How do I handle these?
ANSWER: The Government Code contemplates that there be a clear indication of which category an individual falls into – either Non U.S. Citizen or non-county resident.  Section 62.113 of the Texas Government Code requires the clerk to provide a list of Non U.S. citizens to the voter registrar, to the Secretary of State, and to the county or district attorney.  Conversely, per Section 62.114, the list of persons claiming exemption due to non-residence in the county is sent only to the voter registrar, so that the voter registrar may act on this by sending a Notice of Address Confirmation and placing the individuals on the list on suspense.  If the clerk combines these lists, neither the county or district clerk nor the voter registrar will be able to take the appropriate actions placed on them by law.  Thus, it is the responsibility of the clerk of the court to identify which individuals are disqualified due to Non U.S. Citizen and which are disqualified for being out of county.  It is recommended to work with your local clerk to be sure that they are differentiating between the two of them in order for them to comply with Government Code. 

Question: What is the difference between a signed statement and a sworn statement?

ANSWER: A sworn statement must be attested to by a notary public or other eligible officer, while a signed statement must only include the individual’s signature to be effective.
Question: What about the other reasons for exemption?  How are those to be handled?

ANSWER: Section 62.107(b) of the Texas Government Code provides that an individual wishing to claim any of the exemptions allowed by Section 62.106 may file a sworn statement with the sheriff, voter registrar, or district or county clerk of the county of the person's residence that sets forth the ground of and claims the exemption. Note: The name of a person who claims an exemption by filing the sworn statement may not be placed in the jury wheel for the ensuing year.  Texas Government Code § 62.107(b). 

It should be noted that the law is not expressly clear on which officer within the county is responsible for maintaining the list of individuals claiming an exemption under 62.106; however, it is presumed the clerk of the court will maintain that list.  If an individual submits a sworn statement to the voter registrar claiming an exemption that has not previously been defined, then this information should be delivered to the officer in the county delegated to maintain these exemptions and ensure these individuals are not included in the jury wheel for the ensuing year.  

 
Should you need additional information, please let us know.  For the clerks of the court, I have copied Ted Wood on this email, as he is happy to assist you as well.  Thank you.
 
Betsy Schonhoff

Voter Registration Manager

TEXAS GOVERNMENT CODE
Sec. 62.106.  EXEMPTION FROM JURY SERVICE.  (a)  A person qualified to serve as a petit juror may establish an exemption from jury service if the person:
(1)  is over 70 years of age;
(2)  has legal custody of a child younger than 12 years of age and the person's service on the jury requires leaving the child without adequate supervision;
(3)  is a student of a public or private secondary school;
(4)  is a person enrolled and in actual attendance at an institution of higher education;
(5)  is an officer or an employee of the senate, the house of representatives, or any department, commission, board, office, or other agency in the legislative branch of state government;
(6)  is summoned for service in a county with a population of at least 200,000, unless that county uses a jury plan under Section 62.011 and the period authorized under Section 62.011(b)(5) exceeds two years, and the person has served as a petit juror in the county during the 24-month period preceding the date the person is to appear for jury service;
(7)  is the primary caretaker of a person who is an invalid unable to care for himself;
(8)  except as provided by Subsection (b), is summoned for service in a county with a population of at least 250,000 and the person has served as a petit juror in the county during the three-year period preceding the date the person is to appear for jury service; or
(9)  is a member of the United States military forces serving on active duty and deployed to a location away from the person's home station and out of the person's county of residence.
(b)  Subsection (a)(8) does not apply if the jury wheel in the county has been reconstituted after the date the person served as a petit juror.
 
Sec. 62.107.  PROCEDURES FOR ESTABLISHING EXEMPTIONS.  (a)  A person who is notified to appear for jury service may establish an exemption from the service under Section 62.106 without appearing in person by filing a signed statement of the ground of his exemption with the clerk of the court before the date on which he is summoned to appear.
(b)  A person may also claim an exemption from jury service under Section 62.106 by filing with the sheriff, voter registrar, or district or county clerk of the county of the person's residence a sworn statement that sets forth the ground of and claims the exemption.  The name of a person who claims an exemption by filing the sworn statement may not be placed in the jury wheel for the ensuing year.
(c)  A person who files a statement with a clerk of the court, as provided by Subsection (a), claiming an exemption because the person is over 70 years of age, may also claim the permanent exemption on that ground authorized by Section 62.108 by including in the statement filed with the clerk a declaration that the person desires the permanent exemption.  Promptly after a statement claiming a permanent exemption on the basis of age is filed, the clerk of the court with whom it is filed shall have a copy delivered to the voter registrar of the county.
 
Sec. 62.108.  PERMANENT EXEMPTION FOR ELDERLY.  (a)  A person who is entitled to exemption from jury service because the person is over 70 years of age may establish a permanent exemption on that ground as provided by this section or Section 62.107.
(b)  A person may claim a permanent exemption:
(1)  by filing with the voter registrar of the county, by mail or personal delivery, a signed statement affirming that the person is over 70 years of age and desires a permanent exemption on that ground; or
(2)  in the manner provided by Section 62.107(c).
(c)  The voter registrar of the county shall maintain a current register indicating the name of each person who has claimed and is entitled to a permanent exemption from jury service because the person is over 70 years of age.
(d)  The name of a person on the register of persons permanently exempt from jury service may not be placed in the jury wheel or otherwise used in preparing the record of names from which a jury is selected.
(e)  A person who has claimed a permanent exemption from jury service because the person is over 70 years of age may rescind the exemption at any time by filing a signed request for the rescission with the voter registrar of the county.  Rescission of a permanent exemption does not affect the right of a person who is over 70 years of age to claim permanent exemption at a later time.
 

Sec. 62.109.  EXEMPTION FOR PHYSICAL OR MENTAL IMPAIRMENT OR INABILITY TO COMPREHEND ENGLISH.  (a)  The judge of a district court by order may permanently or for a specified period exempt from service as a juror in all the county and district courts in the county a person with a physical or mental impairment or with an inability to comprehend or communicate in the English language that makes it impossible or very difficult for the person to serve on a jury.

(b)  A person requesting an exemption under this section must submit to the court an affidavit stating the person's name and address and the reason for and the duration of the requested exemption.  A person requesting an exemption due to a physical or mental impairment must attach to the affidavit a statement from a physician.  The affidavit and physician's statement may be submitted to the court at the time the person is summoned for jury service or at any other time.

(c)  The clerk of the district court shall promptly notify the voter registrar of the county of the name and address of each person exempted and state whether the exemption is permanent or for a specified period.  The voter registrar shall maintain a current register showing separately the name and address of each person permanently exempt from jury service under this section and the name and address of each person exempt from jury service under this section for a specified period.

(d)  A person listed on the register may not be summoned for jury service during the period for which the person is exempt.  The name of a person listed on the register may not be placed in the jury wheel or otherwise used in preparing the record of names from which a jury list is selected during the period for which the person is exempt.

(e)  A person exempt from jury service under this section may rescind the exemption at any time by filing a signed request for the rescission with the voter registrar of the county.

(f)  An affidavit accompanying a request for an exemption from jury service because of a physical or mental impairment may be presented by the affiant or by a friend or relative of the affiant.  The affidavit must state:

(1)  the name and address of the physician whose statement accompanies the affidavit;

(2)  whether the request is for a permanent or temporary exemption;

(3)  the period of time for which a temporary exemption is requested;  and

(4)  that as a direct result of the physical or mental impairment it is impossible or very difficult for the affiant to serve on a jury.

(g)  An affidavit accompanying a request for an exemption from jury service because of an inability to comprehend or communicate in the English language must be presented by the affiant in person.  The affidavit must:

(1)  be sworn to by the affiant in person before the district clerk or a deputy district clerk;  and

(2)  be subscribed with a statement by a third party that the affidavit was read to the affiant before signing and that the affiant stated that it was his request to be permanently exempted from jury service in the county.

(h)  The name and address of a person exempted from jury service under this section shall be added to or deleted from the list or register at any time permitted by law and when the names and addresses of eligible jurors are regularly deleted or added to the list or register.

SUMMARY OVERVIEW

Information the voter registrar should be receiving from the clerk of the court

 You should be getting the following information from the court clerks in your county:

 1.  Monthly report under Section 62.114 of the Texas Government Code of persons excused or disqualified from jury service because the person is not a resident of the county.  (Discussion of this report and the action the voter registrar should take can be found under Section 15.081(a)(3) of the Election Code.)

 

2.  Monthly report under Section 62.113 of the Texas Government Code of persons excused or disqualified from jury service because of citizenship status.  (Discussion of this report and the action the voter registrar should take can be found under Section 16.0332 of the Election Code.)

 

3.  Monthly abstracts of judgment from the clerk of each court having proper jurisdiction to adjudge a person mentally incapacitated under Section 16.002 of the Texas Election Code that show persons 18 years of age or older who have been adjudged (1) totally mentally incapacitated, or (2) partially mentally incapacitated without the right to vote.  (Discussion of this information and the action to be taken by the voter registrar can be found under Section 16.031(a)(3) of the Election Code.)

 

4.  Notice of disqualification in an election contest under Section 16.004 of the Texas Election Code, and discussion of action to be taken by the voter registrar can be found under Section 16.031(a)(3) of the Election Code.

5. Monthly abstracts from  the clerk of each court having probate jurisdiction of each application for probate of a will, administration of a decedent's estate, or determination of heirship, and each affidavit under Section 137, Texas Probate Code, that is filed in the month with a court served by the clerk.   (Discussion of this information and the action to be taken by the voter registrar can be found under Section 16.011(b) of the Election Code.)

As a reminder, there is no authorization for the court clerk to be providing the voter registrar with copies of completed juror questionnaire forms.  If the clerks are providing the voter registrar with those, the voter registrar needs to have a discussion with the clerks and return the forms.

 

If the voter registrar is responsible for maintaining the information that is the basis of the jury wheel, then the voter registrar will also get the names of "over-70" exemptions to add to the base, as well as court orders from the judge of a district court either permanently or for a specified period of time exempting individuals for physical or mental impairment of inability to comprehend English. On an annual basis, the voter registrar is responsible for submitting this information to the Secretary of State prior to the reconstitution.

